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Local Public Health Policymakers’ Views on State
Preemption: Results of a National Survey, 2018
Lainie Rutkow, JD, PhD, MPH, Meghan D. McGinty, PhD, MPH, MBA, Sarah Wetter, JD, MPH, and Jon S. Vernick, JD, MPH
Objectives. To learn about local health policymakers’ experiences and responses to
preemption—the ability of a higher level of government to limit policy activity at a lower
level.
Methods. Between March and June 2018, we conducted an anonymous Web-based
survey of mayors and health ofﬁcials in US cities with populations of 150 000 or more.
We used descriptive statistics to analyze multiple-choice responses. We analyzed open
text responses qualitatively.
Results. Survey response rates were 28% (mayors) and 32% (health ofﬁcials). Nearly
all respondents found preemption to be an obstacle to local policymaking. When faced
with preemption, 72% of health ofﬁcials and 60% of mayors abandoned or delayed
local policymaking efforts.
Conclusions. Preemption is viewed as an impediment across a range of public health
issues and may stiﬂe local policy activity (i.e., have a chilling effect). Those working at the
local level should consider the potential for preemption whenever seeking to address
public health concerns in their communities.
Public Health Implications. Local governments should engage with advocates, practitioners, and public health lawyers to learn about successful and failed efforts to meet
public health objectives when faced with preemption. (Am J Public Health. 2019;109:
1107–1110. doi:10.2105/AJPH.2019.305140)
See also Pomeranz, p. 1069.

P

reemption refers to the ability of a higher
level of government to legally limit or
prevent a lower level of government from engaging in policy activity in a particular area.1 In
the United States, the federal and state governments use preemption for several reasons.
The federal government may, for example, seek
to establish a strong, consistent national standard
to protect the public’s health (e.g., safety devices
in cars). A state government may use preemption
to ensure that local governments in the state do
not regulate in a certain area (e.g., residential
sprinkler requirements).2 This may happen
when industry or other special interests lobby the
state legislature to disallow local legislation. A
state government may also preempt local policymaking because it has passed its own law and
does not want a “patchwork” of additional—
and possibly conﬂicting—local laws. Or, it may
use preemption because it does not want any
governmental regulation, at the state or local
level, in a particular area.3
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State preemption of local policy activity
may arise in a variety of ways (“preemption”
typically refers to ceiling preemption, which
means that a higher level of government has
legally prevented a lower level of government
from acting in a particular area. Another
concept, “ﬂoor preemption,” refers to instances in which a federal or state government
sets minimum standards that local governments are allowed to exceed. Throughout
this article, preemption refers to ceiling preemption, which curbs local activity).4 A state’s
intentions to preempt local action are most
clear when the state explicitly, or expressly,
includes language in a statute or constitutional

provision to prevent local governments from
acting. A state may also impliedly preempt
local policy activity by, for example, enacting
such a comprehensive regulatory scheme that
no opportunity remains for local policymaking. Although these are general principles,
local governments are created by the state
in which they sit, which allows some variation
in states’ abilities to preempt local policies.
Some states may grant localities greater policymaking autonomy through home rule
provisions or explicitly reserve areas in which
local activity cannot be preempted.5
When states do preempt local action, public
health policy innovation may be stiﬂed. If
local governments are not allowed to experiment by crafting, implementing, and evaluating policies tailored to the needs of their
communities, then opportunities for testing
novel policy solutions are missed.6 This occurs
in jurisdictions throughout the United States. For
example, Pomeranz et al. found that, from 2008
to 2018, 12 states enacted laws to preempt local
efforts to enact nutrition policies concerning
food labeling, portion size, or taxation of sugary
beverages.7 For at least 3 decades, states have
passed laws to prevent local governments from
regulating in the area of tobacco control, with
limitations placed on local clean indoor air laws,
tobacco advertising restrictions, and efforts to
curb youth access to tobacco products.8
Preemption has received relatively little
attention in the empirical literature,9 and we
are aware of no studies that systematically
consider the perspectives of local leaders and
health policymakers whose authority is affected by preemption. To address this gap,
we surveyed mayors and health ofﬁcials in
communities throughout the United States
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to better understand their experiences with
preemption and responses to it.

TABLE 1—Preemption Experiences of Mayors and Health Ofﬁcials by Topic, Legal Source,
Reason for Concern, Local Response, Attempts to Counter, Beneﬁcial Impact, and Perceived
Effect on Policymaking: United States, March–June 2018

METHODS

Variable

Between March and June 2018, we conducted an anonymous Web-based survey of
mayors and health ofﬁcials of the 159 US cities
with populations of 150 000 or more regarding their experiences with preemption.
We selected cities of this size because they are
typically large enough to have robust legislative and executive branches that engage in
a wide range of local policymaking activities. We identiﬁed cities through the US
Census Bureau. The Johns Hopkins 21st
Century Cities Initiative provided mayoral
contact information, and the National
Association of County and City Health Ofﬁcials (NACCHO) provided health ofﬁcial
contact information.
To learn about local policymakers’ experiences with preemption, the survey contained
multiple-choice questions and opportunities
for open text responses (Appendix, available as
a supplement to the online version of this
article at http://www.ajph.org). We developed
and subsequently revised survey questions
through an iterative process that included a
literature review, the study team’s a priori
knowledge, and feedback provided by colleagues at NACCHO and the Johns Hopkins
21st Century Cities Initiative. We pilot tested
the survey to ensure clarity and brevity.
Each mayor and health ofﬁcial received an
initial recruitment e-mail with a survey link
and, later, 2 reminder emails. In each e-mail,
we indicated that participation by a mayor or
health ofﬁcial was preferred, but designated
deputies (i.e., senior staff) could complete the
survey.
We used descriptive statistics to analyze
multiple-choice question responses. We analyzed open text responses using a qualitative
approach.

Preemption has been an obstacle to local

Mayors (n = 45),
No. Responded (%)

Health Ofﬁcials (n = 45),
No. Responded (%)

44 (97.8)

42 (93.3)

policymaking in 1 or more areasa
Safe housing

17 (38.6)

6 (14.3)

Transportation
Firearms

16 (36.4)
15 (34.1)

5 (11.9)
14 (33.3)

Immigration

14 (31.8)

10 (23.8)

Minimum wage

13 (29.5)

15 (35.7)

Paid leave (sick leave)

12 (27.3)

9 (21.4)

Alcohol

11 (25.0)

7 (16.7)

Environmental hazards

9 (20.5)

17 (40.5)

Antidiscrimination

9 (20.5)

6 (14.3)

Obesity/food
Tobacco

6 (13.6)
3 (6.8)

13 (31.0)
19 (45.2)

Otherb

14 (31.8)

10 (23.8)

None

5 (11.4)

2 (4.7)

a

36 (80.0)

39 (86.7)

Statute/regulation

24 (66.7)

29 (74.4)

Litigation

Legal source of local preemption

12 (33.3)

13 (33.3)

No relevant law/litigation, but concerns remainc

8 (22.2)

15 (38.5)

Not sure

8 (22.2)

4 (10.3)

No response provided

9 (20.0)

6 (13.3)

28 (62.2)

36 (80.0)

Possibility of local law being negated

19 (67.9)

31 (86.1)

Costs of potential litigation

10 (35.7)

16 (44.4)

Delays in implementation of local law

10 (35.7)

14 (38.9)

Lack of resources

10 (35.7)

6 (16.7)

Reasons local policymakers are concerned about
preemptiona

Other
No response provided
Local responses when faced with preemptiona
Abandon or delay local law/initiative

3 (10.7)

7 (19.4)

17 (37.8)

9 (20.0)

30 (66.7)
18 (60.0)

36 (80.0)
26 (72.2)

Seek legal advice

12 (40.0)

18 (50.0)

Redesign local law/initiative

11 (36.7)

14 (38.9)

Attempt to change relevant preemption law

11 (36.7)

13 (36.1)

Implement local law/initiative anywayd

9 (30.0)

8 (22.2)

Other

4 (13.3)

9 (25.0)

15 (33.3)

9 (20.0)

27 (60.0)
16 (59.3)

29 (64.4)
18 (62.1)

Working with state legislature

14 (51.9)

15 (51.7)

Via legislation or regulation

13 (48.1)

13 (44.8)

With attorney advisors or colleagues

10 (37.0)

10 (34.5)

RESULTS

Involvement of city council

10 (37.0)

9 (31.0)

We successfully contacted mayors or their
designated deputies for all 159 US cities. We
received 45 responses to our mayoral survey
(28% response rate). As we did not obtain
viable e-mail addresses for 18 health ofﬁcials,

Through litigation

5 (18.5)

7 (24.1)
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No response provided
Attempted to counter future preemptiona
Working with advocacy organizations

Continued
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TABLE 1—Continued
Mayors (n = 45),
No. Responded (%)

Variable
Other
No response provided
Has preemption been beneﬁcial

Health Ofﬁcials (n = 45),
No. Responded (%)

5 (18.5)

4 (13.8)

18 (40.0)

16 (35.6)

8 (17.8)

7 (15.6)

34 (75.6)

37 (82.2)

7 (20.6)
12 (35.3)

7 (18.9)
5 (13.5)

A moderate amount

6 (17.6)

13 (35.1)

A little

7 (20.6)

10 (27.0)

Not at all

2 (5.9)

2 (5.4)

11 (24.4)

8 (17.8)

Preemption’s effect on local policymaking
A great deal
A lot

No response provided

Note. Percentages reported for each question refer to the proportion of individuals who provided
responses to that question.
a
Individuals could select more than 1 response.
b
Respondents wrote in the following issues for the “other” category: building codes, child care, drug
enforcement, historic preservation, homelessness, immunization, marijuana, refugee health screenings,
syringe exchange programs, taxation, waste management, and zoning.
c
Respondents’ concerns may have been raised by the potential for future preemption through a legal
source such as legislation, regulation, or litigation.
d
Local policymakers who continue to implement a potentially preempted local law or initiative
risk facing legal action. If local implementation is not challenged, it is possible that a state is not
enforcing a preemptive law.

we successfully contacted 141 health ofﬁcials.
We received 45 responses to our health ofﬁcial survey (32% response rate). Considering
other surveys of public policymakers, a difﬁcult group to reach, these response rates are
relatively strong.10,11
Nearly all respondents to both surveys
found preemption to be an obstacle to local
policymaking (Table 1). For mayors, the issues most affected by preemption were safe
housing (39%), transportation (36%), and
ﬁrearms (34%). For health ofﬁcials, the issues
most affected were tobacco (45%), environmental hazards (41%), and minimum wage
(36%). More than two thirds of mayors and
nearly three quarters of health ofﬁcials who
identiﬁed a preemption source designated a
state statute or regulation as the legal source of
preemption of local policymaking. Another
common source of preemption, selected by
more than one third of respondents in both
surveys, was litigation (e.g., a judicial opinion
that had concluded that local policy action in
a particular area was preempted).
The primary reason for mayors’ (68%) and
health ofﬁcials’ (86%) concern about preemption was the possibility that a local law
would be invalidated. The next most common reasons for preemption concerns among
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both groups were costs associated with potential litigation and delays in implementation
of a local law. When faced with the possibility
of preemption, 72% of health ofﬁcials and
60% of mayors who reported any response to
preemption had abandoned or delayed local
policymaking efforts, and half of health ofﬁcials
and 40% of mayors had sought legal advice.
To counter future preemption of local
policymaking, mayors and health ofﬁcials have
taken similar approaches. Among those who
report taking any action, more than half have
worked directly with advocacy organizations
or with their state legislatures. More than one
third of mayors and health ofﬁcials have
attempted to counter preemption through
work with attorney advisors and others.
Although 18% of mayors and 16% of
health ofﬁcials found that preemption had
been beneﬁcial at some point, nearly 75% of
mayors and 68% of health ofﬁcials indicated
that it affects local policymaking a moderate
amount, a lot, or a great deal.

DISCUSSION
Findings from this study indicate that local
leaders view preemption as an impediment to

policymaking across a wide range of public
health issues. Historically, preemption has
been viewed as affecting community responses to speciﬁc public health challenges,
such as smoking, gun violence prevention,
and obesity. Preemption is now used to
prevent local governments from regulating
to address a much broader array of issues,
including paid sick leave, minimum wage,
and environmental hazards.12 Our survey
responses suggest that local policymakers
attempt to combat preemption in a variety of ways, such as redesigning local laws or
attempting to change or repeal a state’s preemptive law. It is important for advocates,
public health coalitions, and other stakeholders who work at the local level to
consider these and other strategies when
preemption may negate efforts to mitigate
public health concerns in their communities.13
Researchers suggest that preemption will
restrict or negate local public health policymaking.14 Our ﬁndings conﬁrm that the vast
majority of health ofﬁcials and mayors have
abandoned or delayed policymaking initiatives because of preemption. Fewer than one
third of mayors and health ofﬁcials implemented a local law when faced with preemption. These data provide support for the
concern that preemption—or even the threat
of preemption—has a “chilling effect.” Preemption may stiﬂe the development, passage,
and implementation of local policies as well
as the potential for local innovation.
Although our study has numerous
strengths, including consideration of 2 types
of local leaders, limitations should be noted.
To protect respondents’ anonymity, we did
not collect geographic identiﬁers, so we
cannot associate particular preemption challenges with speciﬁc jurisdictions. We focused
on cities with populations of 150 000 or more,
which may have caused us to miss different
preemption experiences among leaders of
smaller localities. However, limited available
evidence suggests that preemption experiences do not necessarily vary by a locality’s
geographic location or size. Our response
rates—although relatively strong for surveys
of public policymakers—were 28% (mayoral
survey) and 32% (health ofﬁcial survey).
There may have been nonresponse bias in our
survey in a number of areas, including positive
or negative experiences with preemption.
Our results should be interpreted with these
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potential biases in mind. Finally, we cannot be
sure that mayors and health ofﬁcials interpreted the survey questions in precisely the
same way, and this may have affected their
responses. For example, preemption of tobacco control policies may have been viewed
by mayors as an obstacle to the generation of
local revenues, whereas health ofﬁcials saw it
as an obstacle to the reduction of tobacco use.
These potential disparate interpretations
suggest an important area for future analysis.

PUBLIC HEALTH IMPLICATIONS
Preemption may delay or prevent local
leaders from enacting policies to address
public health issues that arise in their communities. Local governments should therefore engage in a proactive information
exchange to learn about successful and failed
efforts to promote public health when faced
with preemption. For example, several case
studies provide detailed information about
strategies that local governments have effectively used to advance tobacco control despite
state-level preemption.15 Wide dissemination
of these types of efforts becomes critical when
preemption limits the tools available to
localities seeking to protect the public’s
health.
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