Combatting Preemption: Myths and Facts
PREEMPTION MESSAGING
Lobbyists and legislators who support state and federal preemption across different issues
often use the same messages to support ending local control over public health policy. The
following are some of the most common and predictable myths (and messages) promoted by
the supporters of preemption. Each of these myths can be countered with evidence-based
facts and research findings that public health advocates can use to combat preemption. These
messages and counter-messages are shared below with real-world examples of each.

“UNIFORM STANDARDS”
MYTH

FACT

A “uniform” state (or federal)
Message health standard benefits
consumers.

The United States is made up of diverse
states and communities. Communities must
be allowed to adopt stronger protections
than states to match the needs of their
residents, and states also need the authority
to adopt stronger protections than the
federal government.

“We feel it is in the best interests
of the consumer to have one
Example uniform standard”1

"It is not up to the state to tell the people at
the local level what to do… They're just using
this to mask what the bill is really about,
which is about taking away home rule.”2

- National Restaurant Association,
Washington, DC

- Mayor, Hernando, Mississippi

“CONSUMER CONFUSION”
MYTH

FACT

Local health policies will
Message confuse customers.

Consumers have the right to clear, accurate
information that lets them make informed
choices. This is an opportunity for businesses
to promote the quality of their products. It is
condescending to assume consumers lack the
ability to understand health information.

“[Local nutrition laws] create a
market that is confusing for
Example consumers.”3

“The vast majority of residents and families
welcome an opportunity to have the
information and the choice in regards to the
food and grocery purchases.”

- Kansas Restaurant & Hospitality
Association

- Voter, Kansas

“BURDEN ON BUSINESS”
MYTH

FACT

Stronger health and safety
standards at the community
Message
level will place an unnecessary
burden on businesses.

The same argument was used to oppose
local smoking ordinances. There is now
strong evidence from decades of experience
that local health and safety ordinances do
not hurt businesses and can, in some cases,
improve business.4

“I was approached by some local
restaurant owners and the state
restaurant association, who told
me about the dilemma they
Example might find themselves in if we
suddenly had a hodgepodge
regulation across the state.”5

“I think the less regulation, the better… [B]ut
there are times when we have to pass
ordinances for the health and safety of our
people. We’re here every day, and [state
legislators are in the capital] once every two
years.”6

- State Legislator, Alabama

- Mayor, Fort Worth, Texas

“LOCAL CONTROL IS A LIBERAL STRATEGY”
MYTH

FACT

The promotion of local policies is a
Message liberal strategy contrary to
conservative principles.

If anything, preserving local authority is
a conservative principle fundamental to
American federalism and democracy.

“Texas is being California-ized with
bag bans, fracking bans, tree-cutting
bans…. We are forming a patchwork
quilt of bans and rules and
regulations that are eroding the
Example Texas Model... Unchecked overregulation by cities will turn the
Texas miracle into the California
nightmare.”7

“Cities, the government closest to the
people, embody the idea that ‘We the
People’ should be in control. Cities
provide the services we cannot do
without... They are not the kind of
services people think of when they say
they want less government.”8

- Governor, Texas

- Texas Municipal League

“A REASONABLE COMPROMISE”
MYTH

FACT

Preempting local or state
public health laws is a
reasonable compromise to
get a weak state (or federal)
Message law passed. It assures that
those cities and states that
can’t pass their own policies
at least have some
protections.

Federal and state health and safety laws can set
minimum protections for the public without
preempting stronger protections at lower levels.
Preemption puts current and future public
health at risk by setting a “ceiling” on the health
and safety policies that local and state
governments can adopt. In practice, local
residents may already support higher levels of
protection, even if their elected representatives
don’t realize it yet.

“The experience of calorie
labeling is a cautionary tale...
It may seem easier to
implement… policy through
federal action... But this
Example debacle offers a lesson to
advocates looking for a quick
federal solution: be careful
what you wish for.”9

“Federal or state (ceiling) preemption of state and
local authority can often be harmful from a public
health standpoint because it can compromise the
ability of public health practitioners to implement
more stringent standards that may be important
and well accepted in a local setting. Ceiling
preemption also interferes with local control over
local needs and with local-level
accountability...”10

- Block JP. New England Journal
of Medicine (2018)

- Institute of Medicine, For the Public’s Health: Revitalizing
Law and Policy to Meet New Challenges

“PREEMPTION IS DEMOCRATIC”
MYTH
Congress has the power to preempt
states, and states can override local
Message democracy, so preemption is how
American democracy is intended to
work.

FACT
The Founding Fathers believed that the
government closest to the people
governs best.

Thomas Jefferson explained why local
control strengthens democracy: “What
“State laws that defy the FCC’s net
has destroyed liberty and the rights of
neutrality repeal will not survive
man” is “concentrating” powers into one
challenge in federal court.
legislative body or an autocrat, because
Preemption is a slam dunk. The
then they “become… oligarchical,” and
Constitution’s Supremacy Clause
less of a republic. Jefferson supported
Example gives Congress the power to preempt “dividing and subdividing” the
state law, and a federal agency
government so that each level governs
acting within the scope of its
according to its competencies; for
congressionally delegated authority
example, “Counties with the local
has the power to preempt state
11
concerns of the counties; and each Ward
regulation.”
- Forbes.com, 8/13/2018
direct the interests within itself.”12
- Thomas Jefferson to Joseph C. Cabell (1816)
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